IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CGU | NSURANCE, : ClVIL ACTI ON
Plaintiff,
v. : NO  99- 2505
TYSON ASSOCI ATES, JERALD
M RRON PETER VAKKAS, PLAZA
FURS, INC., et al.

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. APRI L 27, 2001
Presently before this Court is the Mdtion for Summary
Judgnent filed by the Defendants, Tyson Associates and Jerald
Mrrow (“Tyson” and “Mrrow’, or collectively “Defendants”) and
the Cross-Motion for Sunmmary Judgnent filed by the Plaintiff, CGQU
| nsurance (“C3J’). These Mtions concern C&J s duty to defend
the Defendants in both federal and state actions arising fromthe
same factual scenario. For the follow ng reasons, the
Def endants’ Mdtion for Summary Judgnent is granted in part and
denied in part and CGQJ s Cross-Mtion for Summary Judgnment is
deni ed.
I FACTS
Pl aza Furs, Inc. (“Plaza Furs”) and Peter Vakkas
(“Vakkas™), the principal owner of Plaza Furs, entered into a

| ease with Tyson on April 15, 1994 for retail space in which to



sell furs. Mrrow controls Tyson.! As part of the |ease
arrangenment, Tyson perfected a security interest in Plaza Furs’
fur inventory. In February, 1997, a dispute arose between the
parties over Plaza Furs’ alleged failure to pay rent under the
| ease. Wil e Vakkas was on vacation, and the | eased prem ses was
cl osed, Mrrow sent Vakkas a letter indicating Tyson's intent to
enter the prem ses and seize inventory, pursuant to the terns of
the April, 1994 | ease and security agreenent. Because Vakkas was
on vacation, he did not receive the letter. On August 14, 1997,
M rrow, acconpanied by others, entered into the | eased prem ses
and renoved approxi mately $200, 000 to $500, 000 worth of furs from
the property.

After Vakkas di scovered that Mrrow had renoved the

inventory, he filed an action agai nst Tyson captioned Pl aza Furs

Inc. v. Tyson Assoc., Court of Common Pl eas, Phil adel phia County,

No. 33197, August Term 1997, seeking the return of the furs and
anounts for other damages. Mich of the seized inventory had

all egedly been on consignnent from G ecophilia, a fur dealer from
New York, who also filed a suit against Tyson capti oned

G ecophilia/ The New York Fur Place, Inc., et al. v. Tyson Assoc.,

Court of Common Pl eas, Phil adel phia County, No. 3589, January

Term 1998, (collectively, the “State Court Actions”). The two

L Whether Mrrowis the sole proprietor of Tyson or whether
Mrrowis a general partner of Tyson is in dispute. See section
I11.B., infra.



State Court Actions were eventually joined together.
On Septenber 18, 1998, Vakkas and Plaza Furs also filed

a case captioned Vakkas v. Tyson Assoc., No. 98-4981, 2000 W

325916 (E.D. Pa., Mar. 28, 2000) (the “Underlying Action”)
against, inter alia, Tyson and Mrrow in this Court alleging
violation of 42 U S.C. section 1983 and various state | aw
violations simlar to those raised in the State Court Action.
CQUJ provided a defense in the Underlying Action, under a witten
reservation of rights, pursuant to a commercial general liability
i nsurance policy (“CA Policy”) issued by CQJ s predecessor to
Mrrow. Tyson and Mrrow then filed Mtions for Summary Judgnent
wth this Court. On March 28, 2000, this Court granted Tyson's
and Mrrow s Mdtions for Summary Judgnent regarding the 42 U S. C
section 1983 claimand dismssed Plaintiffs’ state | aw clains
W t hout prejudice for lack of jurisdiction. On June 27, 2000,
the Court of Common Pleas found in favor of Tyson and agai nst the
consolidated plaintiffs in the State Court Actions.

On May 14, 1999, while the Underlying Action was
pendi ng, CGQJ commenced this action seeking declaratory relief
that it was not obligated under the CG& Policy to defend Mrrow
in the Underlying Action. On October 26, 1999, the Defendants
filed their Answer and Counterclaimalleging that CGU had a duty
to continue defending Mrrow in the Underlying Action. The

Def endants further alleged that CQUJ al so had a duty to defend



Tyson in the State Court Actions and was responsible for the
expenses incurred by Tyson in defending itself in those actions.
On Decenber 14, 2000, the Defendants filed the current Mtion for
Summary Judgnent on CGJ s Conplaint and on their Counterclaim

On Decenber 29, 2000, CAJ filed the present Cross-Mtion for
Summary Judgnent on its Conplaint and on the Defendants’

Count ercl ai m

I'1. STANDARDS

A Summary Judgnent

Pursuant to Rule 56(c) of the Federal Rules of Cvil
Procedure, summary judgnent is proper "if there is no genuine
issue as to any material fact and the noving party is entitled to
judgnent as a matter of law" Feb. R Cv. P. 56(c). The noving
party has the initial burden of inform ng the court of the basis
for the notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). An issue is

genuine only if there is a sufficient evidentiary basis on which
a reasonable jury could find for the non-noving party. Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986). A factual

dispute is material only if it mght affect the outcone of the
suit under governing law. |d. at 248.
To defeat sunmmary judgnent, the non-noving party cannot

rest on the pleadings, but rather that party nmust go beyond the



pl eadi ngs and present "specific facts showng that there is a
genui ne issue for trial." Feb. R Qv. P. 56(e). Further, the
non-novi ng party has the burden of producing evidence to
establish prima facie each elenent of its claim Celotex, 477
U S at 322-23. If the court, in viewng all reasonable

i nferences in favor of the non-noving party, determ nes that

there is no genuine issue of material fact, then sumrmary judgnent

is proper. 1d. at 322; Wsniewski v. Johns-Manville Corp., 812
F.2d 81, 83 (3d Gr. 1987).

B. Duty to Defend

Under Pennsylvania |law, the Court has the

responsibility of interpreting insurance contracts. N agara Fire

Ins. Co. v. Pepicelli, Pepicelli, Watts and Youngs, P.C., 821

F.2d 216, 219 (3d Cr. 1987); Sphere Drake, P.L.C v. 101

Variety, Inc., 35 F. Supp.2d 421, 427 (E.D. Pa. 1999).

Furt hernore, anbi guous i nsurance contract provisions nmust be
construed in favor of the insured, and against the drafter of the

contract, the insurer. Sphere Drake, 35 F. Supp.2d at 427,

St andard Venetian Blind Co. v. Am Enpire Ins. Co., 469 A 2d 563,

566 (Pa. 1983). However, “‘a court should read policy provisions
to avoid anbiguities, if possible, and not torture the | anguage

to create them’” |d. (quoting St. Paul Fire & Marine Ins. Co.

v. US Firelns. Co., 655 F.2d 521, 524 (3d Gr. 1981)).

The insurer has a duty to defend its insured in an



action if the factual allegations of the conplaint state a claim
whi ch could potentially fall within the coverage of the policy.

Roman Mbsaic & Tile Co. v. Aetna Cas. & Sur. Co., 704 A 2d 665,

669 (Pa. Super. 1997)(citing Biborosch v. Transanerica Ins. Co.,

603 A 2d 1050, 1052 (Pa. Super. 1992)). The insurer has a duty
to defend even if the conplaint is "groundless, false, or

fraudulent." Sphere Drake, 35 F. Supp.2d at 427 (quoting Gedeon

v. State Farm Mut. Auto. Ins. Co., 188 A 2d 320, 321 (Pa. 1963)).

In determ ning whether there is a duty to defend, “‘the
factual allegations of the conplaint are taken to be true and the
conplaint is to be liberally construed with all doubts as to
whet her the clainms may fall within the coverage of the policy to

be resolved in favor of the insured.’”” Ronan Msaic, 704 A 2d at

669 (quoting Biborosch, 603 A 2d at 1052 (citing Cadwal | ader v.

New Amst erdam Cas. Co., 396 Pa. 582, 152 A 2d 484 (1959))).

Therefore, to determ ne whether the duty to defend exists, the
court nust first review the scope of the insurance coverage, and
then anal yze the factual allegations in the conplaint. |[If the
policy could potentially cover the allegations in the conplaint,

then there is a duty to defend. CG&J v. Travelers Prop. & Cas.,

121 F. Supp.2d 819, 822 (E.D. Pa. 2000); Roman Mdsaic, 704 A 2d

at 669.
The insurer’s duty to defend is distinctly separate

fromits duty to indemify. Sphere Drake, 35 F. Supp.2d at 427




(citing Erie Ins. Exch. v. Transanerica Ins. Co., 533 A 2d 1363,

1368 (Pa. 1987)). Furthernore, “[t]he duty to indemify is nore
limted than an insurer's duty to defend, and arises only when
the insured is determined to be |iable for damages within the
coverage of the policy.” 1d. (internal quotations omtted); see

Scopel v. Donegal Miut. Ins. Co., 698 A 2d 602, 605 (Pa. Super.

1997) (stating that the duty to defend is nore enconpassi ng than
the duty to indemify).
The i nsured has the burden of establishing coverage

under an insurance policy. Sphere Drake, 35 F. Supp.2d at 427;

Erie Ins. Exch., 533 A 2d at 1366-67. However, the insurer has

the burden of establishing that policy exclusions preclude

coverage. 1d. (citing Mller v. Boston Ins. Co., 218 A 2d 275,

277 (Pa. 1966)). Furthernore, policy exclusions are strictly

construed against the insurer. 1d. at 428(citing Selko v. Hone

Ins. Co., 139 F.3d 146, 152 n.3 (3d Cr. 1998)).

I11. DI SCUSSI ON

A. The Underlying Action (Federal Action)

In determ ni ng whether CGUJ has a duty to defend Mrrow
in the Underlying Action, this Court nust first review the scope
of the insurance coverage, and then analyze the factual
allegations in the conplaint. If the policy could potentially
cover the allegations in the conplaint, then there is a duty to

defend. CGQJ, 121 F. Supp.2d at 822; Roman Msaic, 704 A 2d at




669.

1. The Scope of the Insurance Coverage

The Defendants claimthat CGUJ has a duty to defend
under two types of coverage in the CG Policy; Coverage A and
Coverage B. Because this Court finds that CGU has a duty to
defend M rrow under Coverage B, this Court will not discuss
Coverage A.2 Coverage B, entitled “PERSONAL AND ADVERTI SI NG
| NJURY LI ABILITY” states that CAJ “will pay those suns that the
i nsured becones legally obligated to pay as danages because of
‘personal injury’ or ‘advertising injury’ to which this insurance
applies. [CAJ wll have the right and duty to defend the
i nsured against any ‘suit’ seeking those damages.” (Pl.’s Ex. B
p. 4 of 13, CGA Policy). Coverage B further states that “[t]his
i nsurance applies to: (1) Personal injury caused by an offense
arising out of your business.” (ld.) Lastly, in the
“DEFI NI TI ONS” section, “personal injury” is defined as “injury
other than ‘bodily injury’ arising out of . . . [t]he wongful
eviction from wongful entry into or invasion of the right of

private occupancy of a room dwelling or prem ses that a person

2 Coverage A, entitled “BODILY | NJURY AND PROPERTY DAMAGE
LIABILITY" states that CGQJ “will pay those suns that the insured
becones legally obligated to pay as damages because of ‘bodily
injury’ or ‘property damage’ to which this insurance applies.”
(Pl.s Ex. B, p. 1 of 13). Coverage A further states that
“[t]his insurance applies to ‘bodily injury’ and ‘property
damages’ only if . . . [t]he ‘“bodily injury’ or ‘property danmage’
is caused by an ‘occurrence’.” (ld.)

8



occupi es by or on behalf of its owner, landlord or |essor.”
(Ld., p. 12 of 13).

2. The Factual Allegations in the Conpl aint

The conplaint in the Underlying Action alleges all of
the followi ng events: Plaza Furs and Tyson entered into a | ease
in April, 1994. (Pl.’s Ex. F, § 14). After a dispute regarding
rent, Tyson and Plaza Furs reached a settlenent and the | ease was
revised. (ld., ¥ 19). Fromthat point forward, Plaza Furs
continuously conplied with the revised | ease agreenent. (l1d., 1
25). However, “unbeknownst to Plaza and Vakkas, during 1997,
Tyson, Mrrow, [and their attorney] . . . concocted a plan to
oust Plaza fromthe Prem ses and to m sappropriate fur inventory
wort h approxi mately $500,000.” (ld., T 26). Mrrow knew t hat
Pl aza Furs held inventory on consignnent fromother furriers.
(Ld., 1Y 16, 31). Mrrow further knew that Vakkas woul d be away
on vacation starting August 1, 1997. (l1d., T 14). On August 12,
1997, Mrrow sent a letter to Vakkas, which Mrrow knew Vakkas
woul d not receive, indicating that Tyson would enter the | eased
prem ses on August 14, 1997. (ld., 91 39-41). On August 14,
1997, Mrrow carried out the pre-neditated plan, “which resenbl ed
amlitary raid,” to evict Plaza Furs and abscond with the
inventory, with the assistance of the Philadel phia police. (ld.,

1 46). Mrrow s self help action violated the Federal

Constitution, Pennsylvania | aw and Phil adel phia police procedures



regarding self-help eviction. (ld., ¥ 49). During the eviction,
Mrrow renoved the fur inventory, much of which was not owned by
Pl aza but was on consi gnnent, and changed the locks. (l1d.,
51). As aresult of the eviction, Plaza was forced to file for
bankruptcy and subsequently went out of business. (ld., 1Y 65-
66) .

The Conplaint in the Underlying Action sets forth
el even counts agai nst the various defendants: (1) violation of 42
U.S.C section 1983; (2) conversion; (3) intentional trespass;
(4) intentional wongful eviction; (5) intentional w ongful
distraint; (6) intentional tortious interference with contractual
relations; (7) intentional civil conspiracy; (8) breach of
contract (alleged against Tyson only); (9) wongful care, custody
and control of personal property (alleged agai nst defendants
ot her than Tyson and Mrrow); (10) intentional infliction of
enotional distress; and (11) negligence.

3. Anal ysi s

Coverage B of the CGE policy insures agai nst personal

injuries which "arise out of," the torts enunerated in the

policy. Roman Mosaic, 704 A 2d at 669; see also O Brien Energy

Sys., Inc. v. Am Enployers' Ins. Co., 629 A 2d 957, 964 (Pa.

Super. 1993)(stating that “the personal injury endorsenent
extends liability coverage to the specific torts there

enunerated.”). Under Coverage B, the enunerated torts include

10



wongful entry, wongful eviction and invasion of the right of

private occupancy. (Pl.’s Ex. B, p. 12 of 13). In Roman Msaic,

the court stated that:

""[Clonstrued strictly against the insurer,
"arising out of' nmeans causally connected
with, not proximately caused by.’ Erie Ins.
Exchange v. Eisenhuth, 305 Pa. Super. 571,
574, 451 A 2d 1024, 1025 (1982)(citing

Manuf acturers Casualty Ins. Co. v. Goodville
Mut ual Casualty Co., 403 Pa. 603, 170 A 2d
571 (1961)). The phrase ‘arising out of,’
has been equated with ‘but for’ causation.
Id. Therefore, if the nature of the

all egations and clains raised in the
underlying conplaint filed in the instant
matter arise out of the torts enunerated in
the policy, those clains would potentially
fall under the coverage of the policy and
appel | ees woul d be under the duty to defend.”

Roman Mosaic, 704 A 2d at 669. CGQUJ has a duty to defend M rrow

any tinme a conplaint filed by an injured party potentially cones

within the coverage of the CG. Policy. Transanerica Ins. Co.,
533 A 2d at 1368. Furthernore, “if sone of the allegations in
the conplaint fall within the terns of coverage and ot hers do

not, the insurer is obliged to defend the entire action agai nst

the insured.” Allstate Ins. Co. v. Brown, 834 F. Supp. 854, 857

(E.D. Pa. 1993).
In this case, the conplaint in the Underlying Action

specifically alleges, inter alia, wongful eviction.

Furthernore, the factual allegations in the conplaint allege that

Tyson and Mrrow wongfully entered into the | eased prem ses and

11



wongfully evicted Plaza. See C&J, 121 F. Supp. 2d at 823
(stating that “the determ nation of coverage is not based solely
on the particular cause of action pleaded, but instead it is
necessary to |l ook at the factual allegations contained in the
conplaint.”) It is apparent that the injuries alleged in the
conpl aint arose out of the acts of entering into the | eased

prem ses, taking the inventory, and changing the | ocks. Since
wrongful entry and wongful eviction are specifically enunerated
in Coverage B of the CA Policy, CAQJ has a duty to defend Mrrow
in the Underlying Action.

CQU states that in Coverage B, there is an excl usion
which states that “[t]his insurance does not apply to [ ]
‘Iplersonal injury . . . [a]rising out of the willful violation
of a penal statute or ordinance commtted by or with the consent
of the insured.” (Pl.”s Ex. B, p. 5 of 13). CQU argues that the
above excl usion applies because the conplaint in the Underlying
Action alleges that the Defendants intentionally entered into the
| eased prem ses, took the inventory, and evicted Plaza in
viol ation of the Federal Constitution and Pennsylvania |laws. As
stated above, the insurer has the burden of establishing that

policy exclusions preclude coverage. Sphere Drake, 35 F. Supp.2d

at 427 (citing Mller, 218 A 2d at 277). Furthernore, policy
exclusions are strictly construed against the insurer. [d. at

428 (citing Sel ko, 139 F.3d 146 at 152 n.3 (3d Gir. 1998)). An

12



i nsurance contract nust be construed according to the plain
meani ng of its terns and amnbi guous provisions nust be construed

agai nst the insurer. Sphere Drake, 35 F. Supp.2d at 427.

Here, the Defendants were never convicted of, nor
charged with, any crinmes or violations of any laws. In fact, in
the State Court Actions, the court specifically found that Tyson
had “lawfully sold the furs of the | essee after distraining thenf
and that “[n]o conduct was undertaken by Tyson that was viol ative
of Plaza Furs’ rights under the Uniform Commercial Code.

Pursuant to the Uniform Conmercial Code, as codified at 13 Pa.
C.S. A Sec. 9503, a secured party nmay repossess collateral after

default wi thout judicial process.” Plaza Furs, Inc. v. Tyson

Assoc./ G ecophilia/ The New York Fur Place, Inc. et al. v. Tyson

Assoc., Court of Common Pl eas, Phil adel phia County, Nos. 3197,
3589, 1Y 8, 13. The Defendants have not willfully violated a
penal statute or ordinance, nor have they been found liable for
any torts. After reading the exclusion according to its plain
meani ng and strictly construing it against CAJ, this Court is
unable to find that the proffered exclusion applies in this
si tuati on. Sel ko, 139 F.3d 146, 152 n. 3.

Simlarly, CGU al so argues that public policy precludes
coverage for willful crimnal acts or for any intentional torts,
regardl ess of the | anguage of the policy, and thus, they have no

duty to defend the Defendants. See State Farm Mut. Auto. Ins.

13



Co. v. Martin, 660 A 2d 66 (Pa. Super. 1995); CGermantown Ins. Co.

v. Martin, 595 A 2d 1172 (Pa. Super. 1991). However, this issue
is not appropriately considered during the duty to defend

analysis. Hone Ins. Co. v. Perlberger, 900 F. Supp. 768, 717.

Furt hernore, as stated above, the Defendants have not been found
guilty of any wongdoing either crimnally or civilly.

I n Nationwi de Miutual |nsurance Co. v. Sedicum NO 93-

2996, 1993 W. 544414 (E.D. Pa. Dec 27, 1993), while claimng that
it had no duty to defend, the insurer argued that it was agai nst
public policy to insure against the comm ssion of a crine. The
court noted that whether the insured s conduct was crimnal had
not been determ ned and held that the public policy issue did not
pertain to the obligation to defend, but rather to the obligation
to indemmify. 1d. The court further held that the issue was
unripe and granted the insured s notion for a judgnent declaring
that the insurer had a duty to defend. 1d. at *3.

Li kewi se, in Hone |Insurance Co., the court found that

the insurer’s public policy argunent against insuring intentional
acts was only relevant towards its duty to indemify and not its
duty to defend. The court further stated that “as to [the
insurer’s] assertion that insurance for intentional acts is
contrary to public policy, the court assunes that [the insurer]
does not intend for this argunent to apply to [its] duty to

defend its insureds, only to its duty to indemify them the

14



usual context in which such ‘public policy’ argunents are nade.

Honme Ins. Co., 900 F. Supp. at 717.

Lastly, CQUJ argues that there is thereis an inplicit
fortuity requirenment read into every liability policy. Conpagnie

des Bauxites de Guinee v. Ins. Co. of NN Am, 554 F. Supp. 1080,

1084 (WD. Pa. 1983), rev'd on other grounds, 724 F.2d 369, 372

(3rd Gr. 1983). Therefore, CGQUJ argues that because the
conplaint in the Underlying Action alleges that the Defendants’
acts and the results of their acts were intentional and not
fortuitous, CGEJ does not have a duty to defend Mrrow. The
Def endants argue that their intent is irrelevant in the analysis
under Coverage B because Coverage B does not require that the
injury be caused by an occurrence, which Coverage A does
require.?®

An occurrence has been described as an accident or a

fortui tous event. See Conpagni e des Bauxites de @Quinee v. Ins.

Co. of NN Am, 724 F.2d 369, 372 (3rd Cr. 1983). 1In 2 Insurance

Clains and Disputes 3d, section 11:28, Professor Wndt states
t hat :

In the vast majority of policies, coverage
for personal injury (and adverti sing
injury)is not conditioned on there having
been an occurrence. In those that do attenpt
so to condition the coverage, the courts are
split as to whether the requirenment for an

3 See section IIl1.A 1., at 8, n.2, supra, for an explanation
of Coverage A

15



occurrence, that the injury be expected or

i ntended by the insured, is inconsistent with

t he nature of personal injury/advertising

injury coverage, thereby making the

occurrence requirenent unenforceabl e.
A. Wndt, 2 Insurance Cains and Di sputes 3d § 11:28 (1995).
Prof essor Wndt also states that if the personal injury coverage
does require an occurrence, then “[t]he offenses listed in the
definitions of personal injury/advertising injury cannot be
reconciled with the requirenent that there be an accident.” |d.
Coverage B is not conditioned on there having been an occurrence.
Therefore, under Professor Wndt’s analysis, this Court need not
be concerned with whether the injury was expected or intended by
the Defendants. Nor is it necessary for this Court to address
whet her the occurrence requirenent is inconsistent with Coverage
B, because no such requirenent is present.

Coverage B specifically provides coverage for injuries
arising out of “wongful eviction from wongful entry into or
i nvasion of the right of private occupancy of a room dwelling or
prem ses that a person occupies by or on behalf of its owner,
landlord or lessor.” (Pl.’s Ex. B, p. 12 of 13). The plain
meani ng of the ternms guides this Court in finding that CGJ has a
duty to defend against suits alleging injuries arising fromthese
intentional torts; the results of which the plaintiff would

al nost al ways allege were intended by the defendant. St. Pau

Fire and Marine Ins. Co. v. Lewis, 935 F.2d 1428, 1437 (3rd Gr.

16



1991) (stating that unanbi guous ternms in an insurance contract are
to be given their "plain and ordinary neaning.") To hold

ot herwi se would nearly nullify the protection afforded by
Coverage B. The conplaint in the Underlying Action alleges
injuries from inter alia, those torts enunerated in Coverage B
Therefore, CAJ has a duty to defend Mrrow in the Underlying
Action. At the very least, there is an anbiguity within the
policy | anguage which nust be interpreted against CGQJ. St. Pau

Fire and Marine Ins. Co., 935 F.2d at 1437.

B. The State Court Actions

The Defendants also ask this Court to grant them
summary judgnent on their Counterclai magainst CAJ The
Counterclaimalleges that CGU had a duty to defend the Defendants
in the State Court Actions under the CA Policy and seeks
rei mbursenent from CGU for defense costs in those actions. CG&U
has filed a Cross-Mtion for Summary Judgnent on this issue.
Both Motions for Summary Judgnent on this issue nust be denied
because genui ne issues of material fact remain regardi ng whet her
C&J had a duty to defend the Defendants in the State Court
Act i ons.

The CG. Policy lists “JERROLD M RROWN as the naned
insured and the form of business as “INDIVIDUAL”. (Pl.’s Ex. B
p. 1 of 3). Under the heading “WHO | S COVERED’, the CGL Policy

states that if the naned insured is |listed as an individual, then

17



“[the naned insured] and the [naned insured’ s] spouse are

i nsureds but only with respect to the conduct of a business of
which [the nanmed insured is] the sole owner.” (lLd., p. 7 of 13).
Furthernmore, the CG. Policy states that “no person or

organi zation is an insured with respect to the conduct of any
current or past partnership, joint venture or limted liability
conpany that is not shown as a Nanmed Insured in the

Decl arations.” (ld., p. 8 of 13). The State Court Actions |ist
only Tyson as a defendant, and not Mrrow. Therefore, CGU would
only be required to defend Tyson under the CA policy if Tyson
was solely owned by Mrrow. However, in the Defendants’ Answer
and Counterclaim they state: “[i]t is admtted only that Tyson
Associates was a limted Partnership” (Def.’ s Answer, § 4); “[i]t
is admtted only that the defendant Mrrow was a general partner
of Tyson Associates” (ld., f 6); “Tyson Associates, was a |limted
partnership” (Def.’s Counterclaim 9§ 4); and "[a]t all tines
applicable hereto Mrrow was a general partner of Tyson
Associates” (1d., T 5).

Inits Cross-Mition for Sunmary Judgnment, CGU cl ai ns
that it is entitled to summary judgnent regarding the duty to
defend in the State Court Actions because Tyson is not an insured
under the CG Policy and Mrrow, the named insured, is not a

party in the State Court Actions. The Defendants, in their

Reply, do not explain the statenents nade in their Answer and

18



Counterclaim However, the Defendants do state in their Reply
that “To be clear: Tyson is a sole proprietorship owed by
Mrrow.” (Def.’s Reply, at 2). The Defendants attenpt to bol ster
their argunment with Mrrow s affidavit which states that, “[a]t
all tinmes applicable to the Conplaint, I was the owner of Tyson
Associates.” (Def’'s Ex. D, § 1). The Defendants further state
that “[i]n the past, Mrrow had a partner, and Tyson was a
limted partnership. The partnership ceased to exist, however,
several years before the Policy year in question. At that point,
Tyson becane a sole proprietorship.” (Def.s’ Reply, at 2, n.1).
This statenent is in direct conflict wth the Defendants’
statenent in their Counterclaimthat "[a]t all tinmes applicable
hereto Mrrow was a general partner of Tyson Associ ates” (Def.s’
Counterclaim T 5). None of the parties provide any other proof
regardi ng the status of Tyson during the period in question.
Because the Defendants’ pleadings are in direct conflict and
neither party has provided proof on this issue, there is a
genui ne issue of material fact concerning this issue.
Furthernore, there are al so factual issues concerning whether the
Def endants’ notice to CGU of the State Court Actions was tinely
and sufficient. Therefore, summary judgnent on this issue for
either party is inappropriate.

V. CONCLUSI ON

After analyzing the scope of Coverage B in the CG

19



Policy, it is evident that the factual allegations of the
conplaint in the Underlying Action state a clai mwhich could
potentially fall within Coverage B. Therefore, CGQJ has a duty to
conti nue defending the Defendants in the Underlying Action and
summary judgnent in favor of the Defendants on CAQJ s Conplaint is
appropriate. However, genuine issues of material fact remain
regardi ng the Defendants’ Counterclai mconcerning whether CGQU
must rei nburse Tyson for the expenses it incurred in defending
itself in the State Court Actions. Therefore it is inappropriate
to grant either the Defendants’ Mdtion for Sumrmary Judgnent or
C&@J s Cross-Mdtion for Sunmary Judgnent on that issue.

An appropriate Order foll ows.

20



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CGAEU | NSURANCE, ; ClVIL ACTION
Pl aintiff, :

v. : NO.  99- 2505

TYSON ASSOCI ATES, JERALD
M RROWN PETER VAKKAS, PLAZA
FURS, INC., et al.

Def endant s.

ORDER

AND NOW this 27th day of April, 2001 upon
consideration of the Mdtion for Summary Judgnent filed by the
Def endants, Tyson Associates and Jerald Mrrow (Dkt. No. 45), and
the Cross-Mtion for Sunmary Judgenent filed by Plaintiff, CGQU
| nsurance (Dkt. No. 47), and any Responses and Replies thereto,
it is hereby ORDERED that the Defendants’ Motion is GRANTED I N
PART and DENI ED I N PART and Plaintiff’s Motion is DENNED. It is
further ORDERED that on Plaintiff’s Conplaint, judgnment is
entered in favor of the Defendants and the Plaintiff is required

to continue to provide a defense in Vakkas v. Tyson Associ ates,

No. 98-4981, 2000 W. 325916 (E.D. Pa., Mar. 28, 2000).

BY THE COURT:

Robert F. Kelly, J.



